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TAX TITLES IN KENTUCKY
The abstractor's chain of title like the proverbial chain is
no stronger than its weakest link, and the fallacy of the mistaken idea of the layman that a "court deed" or tax deed is
infallible is demonstrated again and again in the records of our
courts. The attorney who would certify the title to property
that has been the subject of a judicial or tax sale, if he is to protect himself and the interest of his client, will examine with the
utmost scrutiny the proceedings under which such property was
sold.
Tax sales are made exclusively under a statutory power.
The government has no right to deprive the citizen of his property without due process of law, and due process of law when applied to the sale of real estate for taxes means strict compliance
with all statutory provisions relative to the assessment and levying of the tax, and the sale of the property therefor. An examination of the decisions of the Kentucky Court of Appeals will
reveal that in all cases testing tax titles this court has decreed
that such statutory provisions must have been punctiliously complied with.
In the case of Leack v. Kendall'sAdmr., 13 Bush 424, which
is an action by a purchaser against his vendor for breach of general warranty of title and to recover back taxes he had been compelled to pay, the court says: "Unless the necessary steps were
taken, neither the Commonwealth nor the county had a lien
upon the land, and unless there was a lien, the purchaser could
not make the vendor his debtor by paying the taxes. In order to
show the existence of a lien, it was necessary to show that the
land had been assessed for the several years included in the
claim."
And where the property had been listed in the name of the
sister of the life tenant, in a suit contesting a tax deed made
under such assessment, the court says: "A valid assessment is a
prerequisite to a valid sale, and a tax deed passes no title other
than that of the person in whose name the property is assessed.
The assessment not being properly made, the title of the plaintiff (who was the remainderman) was not affected by the sale,
and while the purchaser acquired under the statute a lien on the
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property for his money he got nothing more." Rogers v. McAlister, 151 Ky. 488. And in the case of Brady v. Sears, 138 Ky.
230, a like rule was laid down. Where the land was assessed in
the name of the life tenant and sold for taxes, the purchaser did
not acquire the title of the remainderman without giving the
remainderman opportunity to redeem by the payment to the
purchaser of his money.
In the early case of Johnson v. McIntyre, 1 Bibb 295, is was
held that the defendant acquired no title by a tax deed where the
land was assessed to one person when it belonged to another.
And in Wheeler v. Bramel, 10 R. 301, that a tax sale of land
which had been listed in the name of a person who is neither the
owner nor an agent, will not pass a valid title to the purchaser
at such sale. Likewise the assessment of a tract of land in the
name of the partnership "H. & Co.," when the title to the land
is in H. alone, passed no title as against the purchaser of said
property at a decretal sale made after said assessment. Ferguson v. Clark, 21 R. 697.
In the case of Payne v. Arthur, et al., 16 R. 784, the land of
a decedent, who left a widow and children, was listed for taxation as the property of the widow and sold under such an assessment for taxes. Such deed invests no interest in the purchaser
other than the widow's dower interest and the heirs are entitled to have such conveyance set aside and recover the property from those claiming under such tax deed.
Nor should the property of the wife be listed in the name of
the husband. In Wash v. Noel, u recent case decided in 1914
and reported at 160 Ky. 847, the property of -the wife, Kate M.
Exum, was listed in the name of her husband, "C. F. Exuin, for
wife," and it was decided that a sale under such assessment is
insufficient against a bona fide purchaser of the property from
the wife, who bought without notice of the tax lien. And in
Spalding v. Thompson, 16 R. 836, where the wife's land was
listed in the name of the husband and sold for taxes, no title
passed to the purchaser by such sale.
The doctrine that there must be a valid assessment as a prerequisite of a valid sale is again stated by this court in the
recent case of Paulv. Goins, et al., 198 Ky. 679.
Not only must the various proceedings which are required
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to precede a sale of land for taxes have been regular, but the
officer empowered by statute to make such sale must have complied with the requirements as to demand, notice, time and place
of sale, the mode and manner thereof, and the execution of the
deed. Our reports are filled with cases wherein titles, dependent
upon tax sales, are defeated due to the failure of the officer
to comply with some one of the above named requirements.
"Among other things which are essential to a valid sale is
an advertisement according to the statute. The statute here
was not complied with. It required an advertisement in the
newspapers for four weeks, only three weeks' advertisement
was made. The land was sold for the taxes of 1895 and 1896. In
the advertisement the taxes for 1895 were published twice and
there was no advertisement for the taxes of 1896. The sale was
therefore invalid and did not pass the title to the purchaser."
Kentucky Lands Investment Co. v.Simmons, et a., 146 Ky. 580.
In the case of Helm v. Payne, 1. R. 350, the court reciting
from Cooley on Taxation 648, says: "All the steps necessary to
give the sheriff the authority to sell must be shown, and any
failure to comply with the requirements of the law made for the
protection of the owner's interest will prove fatal. There must
be a description of the property with the amount paid by the
purchaser; the purchaser's name must be returned to the clerk's
office in the manner required by law; it must appear the prop.
erty was properly assessed; that a receipt was tendered the taxpayer, and payment demanded as required by the statutes; or
else the deed will be of no avail in passing title."
And where the sheriff failed to levy on personalty, to tender a tax receipt when demanding the taxes or to comply with
the requirements in regard to the collection of taxes before resorting to a sale of the land, the plaintiff claiming under the
deed from the sheriff failed in an action in ejectment. JulianvStephens, 10 R. 862. And a like decision was rendered in the
case of Wheeler v. Brammel, 10 R. 301.
In Miller, et at. v. Powers, et al., 184 Ky. 417, the court
says: "A tax deed does not confer title on the grantee if the proceedings by the sheriff, clerk of the county court and purchaser,
which led up to the deed, were irregular, and essential steps
were omitted. Such deed may be attacked at any time because
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it is void. This may be done by the owner affirmatively pleading
the essential steps omitted. In the case under consideration no
affidavit in writing was fied in the office of the clerk of the
Wayne county court showing that the heirs of W. P. Goodwin
from whom the taxes were due, had no personal property for the
years 1893 and 1894, out of which the taxes could have be~n
made. Such affidavit was held to be an essential step in a tax
proceeding in Leszinscy v. LeGrand, 119 Ky. 313. In the case
of Crab Orchard Banking Co. v. Sanders, 174 Ky. 68, and in
Morse v. Duryear,174 Ky. 247, it is held that the notice required
by sections 41534156, Kentucky Statutes, must be given by the
purchaser of land at the tax sale to the owner in order to entitle
the purchaser to deed after the expiration of the redemption
period, and where such notice is not given within the time, the
sale is invalid and the sheriff's deed does not confer title. So also
the failure of the sheriff to mail to the taxpayer a postcard fifteen
days before the sale for taxes due upon real property, is an essential step which, if omitted, renders the sale as well as the tax
deed ineffectual. Each of the foregoing essential steps was omitted in the proceeding leading up to the tax deed. There appears
to have been other irregularities in the sale and conveyance, but
any one of those referred to is sufficient to support appellant's
contention that the tax deed under which appellee claims is invalid."
And in two early cases, Doty v. Beasley, 5 Ky. 14, and Shortage v. Catlett, 8 Ky. 587, the court decided that in the sale of
land for taxes a defect in the execution of the deed and a writing
from the register is not good to pass title unless the seal is affixed.
And in Cooch v. Benge, 90 Ky. 393, the insufficiency of the description of the boundary defeated the validity of the title.
From the above cited cases it will be seen that primarily to
have a valid sale for taxes the formalities leading up to and including the execution of the tax deed must be carried out to the
letter.
The Kentucky Court of Appeals has fuither decreed that
where the sale is made for a sum in excess of the taxes due and
the fees and cost of collection, it is void.' And where the sheriff
'Smith v. Ryan, &c., 88 Ky. 636; Fish v. Genett, &c., 22 R. 177; Lee
v. Weller, 144 Ky. 70.
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in making the sale sold more land than was necessary; or exposes
two or more tracts of land when the sale for one of them might
be sufficient to pay the amount of taxes due, the sale passes no
title. 2 And in a recent case from the Allen circuit court, Hatler
v. Hatler, 153 Ky. 93, the sheriff's deed was not made to the purchaser at the tax sale or to his grantee or assignee, but was executed to an entire stranger in consideration of his paying the
taxes on the property for the year for which it was sold. In such
a case the deed conveyed no title whatever.
However, as created by statute, the courts have held in the
foregoing cases that the purchaser at such defective sale is subrogated to the rights of the state, and acquires a lien upon the
property for the unpaid taxes due thereon.
Sections 4151-4162 of the Kentucky Statutes provide for the
purchase of the land by the sheriff or collector for the state,
county or taxing precinct for the amount of the taxes due thereon
in the absence of any bid at the sale; and further, for the taxpayer's right of redemption, and the notice due to be given the
taxpayer by the purchaser. The period in which the taxpayer
may redeem his property is two years from the date of the sale.
An exception is made in the case of persons under disability, and
they are allowed one year after the removal of such disability
in which to redeem their property. The lands of a lunatic or a
married woman may be redeemed at any time within five years
after the receipt of the notice required to be given by the pur3
chaser.
From the above cited cases we see that while the legislature
has provided for the subjection of a citizen's property to the
payment of his taxes, yet the courts have zealously guarded the
taxpayer's right of private property. Heretofore, it has been
the law of Kentucky that a person claiming under a tax deed,
whether he be the plaintiff seeking to recover the land, or the
defendant in possession defending his title, the burden was upon
him to show that all steps and proceedings in connection with
the sale and execution of the deed were regular, and the officer's
2Pryorv. Hardtwck, &c., 15 R. 166; Husbanas v. Polivick, 96 S. W.
825.

'De8embly

v. Deman, 161 Ky. 128.
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report of sale nor his deed could not be relied upon to show such
facts.4
This rule, however, has been changed by section 4030 of the
Kentucky Statutes, which provides that a sheriff's deed for taxes
shall be prima facie evidence of the regularity of the sale and
all prior proceedings. Thus we find the burden shifted and the
law changed in the later cases by this enactment. And it is incumbent upon the party attacking the tax deed to show some irregularity in such actions.5
It would seem that nowhere in our law is the doctrine of
caveat emptor more applicable than in the case of purchasing
property under a tax deed. Of course, where all provisions have
been complied with the tax deed operates to convey good title,
but it appears that the best and safest tax title is the one that
has been perfected by adverse possession.
ROBERT X. Co=Lw.
4Pryor v. Hardwiclk, supra; Com. v. Three Forks Co., 95 Ky. 273;
Jones v. Miracle, 93 Ky. 639; Whipple v. Rarick, 93 Ky. 121.
SBurkes v. Cox, 149 Ky. 106; Hatler v. Hatler, (supra) ; Rogers v.
McAlister, 151 Ky. 488; James, &c. v. Blanton, 134 Ky. 803; Moseley v.
Hamilton, 136 Ky. 680; Taylor v. Arndell, 192 Ky. 249; Paul, &a. v.
Gons, et al. (supra).

